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JURISDICTIONAL STATEMENT

Thisisaprooeeding for awrit of prohibition in which the Rdaor is Rantiff Kethleen Diehl and the
Respondent is the Honorable John R. O'Mdlley, Judge of the Circuit Court of Jackson County. The
underlying lawvsuit involves dams of employment discrimingtion under the Missouri Humen Rights Act
(MHRA). Theissueiswhether Judge O’ Mdley exceeded hisjuridiction in denying Ms Diehl ajury trid
on her damsagaing Defendant NASD Regulation, Inc. This Court hasjurisdiction pursuant to Section 4
of ArtideV of the Missouri Condtitution.

STATEMENT OF INTEREST

Amicus Curiae . Louis Chepter of the Nationd Employment Lawyers Assodation isavoluntary
membership organization of gpproximatdy 45 lavyers who represent employess in labor, employment and
avil rightsdigoutesinthe . Louisarea Itisan dfiliate of the Nationd Employment Lavyers Associaion
(NELA) which conggs of over 3500 atorneys who soeddize in representing individudsin controversies
aisng out of theworkplace Aspart of itsadvocecy efforts NELA hasfiled numerous amicus curiee briefs
in sate and federd courts across the country regarding the proper interpretation and application of
employment discriminaion laws to ensure that such laws are fully enforced and thet the rights of workers
are fully protected. Members of the . Louis Chapter of NELA regularly represent victims of

discrimination in cases brought under the MHRA.



STATEMENT OF FACTS

Raintiff Diehl brought thislawsuit dleging, among other things thet her employer, Defendant NASD
Regulation, Inc., trested her adversdly on account of her age, 54, in the terms and condiitions of her
employment, ultimatdy foraing her to leave her job dter over Sx years of stifactory service with
Defendant. Her petition dleged vidlaions of the MHRA and sought monetary rdief in the form of back
pay, emationd disress damages, punitive damages and atorneys fees

After commencing her lavalit, Ms Diehl filed a mation for ajury trid on her daims under the
MHRA. Respondent Judge O’ Mdley, in aone-page Order, denied the motion bassd on adecison by the
Eagtern Didrict Court of Appeds, which in turn rdied on a decison by the Southern Didrict Court of
Appedsin Stateex rel. Tolbert v. Sweeney, 828 SW.2d 929 (Mo. App. 1992), that thereis no
condiitutiond right to trid by jury in dvil actions brought in Circuit Court sesking money dameges under the
MHRA. Judge O'Mdley did not cite or discuss the more recent decison by the Western Didrict Court
of Appedsin Stateex rel. Wayside Waifsv. Williamson, 3 SW.3d 390 (Mo. App. 1999). There,
the Court pointedly refused to endorse the reasoning and result in Tolbert, leaving open the question
whether the Missouri Condtitution mandates jury trids under the MHRA. 3 SW.3d a 395.

On August 27, 2002, this Court entered a Prdiminary Writ of Prohibition. Amicus Curiae urges
thet it now be made permanent.

POINT RELIED ON
RELATOR DIEHL IS ENTITLED TO AN ORDER PROHIBITING
RESPONDENT FROM TRYING HER CASE WITHOUT A JURY

BECAUSE THE MISSOURI CONSTITUTION GUARANTEES HER A



JURY TRIAL ON HER CLAIMS UNDER THE MHRA IN THAT THEY
ARE ANALOGOUSTO A TORT ACTION FOR PERSONAL INJURY AND
SEEK ONLY MONETARY DAMAGES
Batesv. Comstock Realty Co.
267 SW. 641 (Mo. 1924)
Briggsv. St. Louis& San Francisco Railway Co.
20 SW. 32 (Mo. 1892)
Ricev. Lucas
560 S.W.2d 850 (Mo. banc 1978)
Slaglev. Calloway

64 SW.2d 923 (Mo. 1933)
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ARGUMENT

RELATOR DIEHL IS ENTITLED TO AN ORDER PROHIBITING

RESPONDENT FROM TRYING HER CASE WITHOUT A JURY

BECAUSE THE MISSOURI CONSTITUTION GUARANTEES HER A

JURY TRIAL ON HER CLAIMS UNDER THE MHRA IN THAT THEY

ARE ANALOGOUSTO A TORT ACTION FOR PERSONAL INJURY AND

SEEK ONLY MONETARY DAMAGES

Artide | Section 22(a) of the Missouri Condlitution detes that “the right of trid by jury as
heretofore enjoyed shdl remaininvidae” This conditutiond provison ssfeguardstheright to trid by jury
inactionsa law but not in actions a equity. State ex rel. Willman v. Sloan, 574 SW.2d 421, 422
(Mo. banc 1978). To determine whether aparticular actionis e law or a equity, this Court has looked
to (1) the nature of the cause of action assarted and (2) the nature of the remedy sought, the latter being
moreimportant. Hammonsv. Ehney, 924 SW.2d 843, 846 (Mo. banc 1996). Andyssof thesetwo
factorsin this case showsthat Ranfiff Diehl hasadear condtitutiond right to trid by jury on her dams of

employment disarimination under the Missouri Humen Rights Act (MHRA).!

The standard of appdlate review is whether Respondent drew the correct legd condusions

concerning Ms Diehl’ s entitlement to ajury trid under the Missouri Congtitution.

11



1. Nature of the Cause of Action Asarted

TheMissouri Condtitution protectstheright to trid by jury asit existed when the Condiitution was
firgt adopted in 1820. Hammons, 924 SW.2d a 846. It isimportant to understand, however, that the
plantiff is not required to show thet the cause of action she is assarting had an exact equivdent in early
nineteenth-century jurigorudence. Rether, this Court has held thet the key question iswhether the asserted
cause of action is“andogous’ to or of “like nature’ to a cause of action which would have been tried to
ajury in 1820:

It is argued by respondent that as actions on spedid tax hills were

unknown a common law there is no common law right of trid by jury

preserved inviolae by section 28, at. 2, of the Conditution. The

condruction of that provison asimplied in the argument is, we think, too

narrow. Theright of trid by jury asit exiged & common lav may wel

indude the right to such atrid nat only in common law action, so called,

but those of like neture in which that mode of trid is gppropriate. . . The

question then resdlves it into whether the proceeding for the collection

of gpedid tax hillsis andogousto an action & common law, or whether it

isin the nature of a it in eguity.
Batesv. Comstock Realty Co., 267 SW. 641, 644 (Mo. 1924). Such aflexible as opposedto a
rigid higtoricd andysis achieves a ssngble baance between, on the one hand, honoring the text of the
Missouri Condtitution and, on the other, ensuring its continuing vitdlity in modem times. See generdly City
of Monterey v. Del Monte Dunes, 119 S.Ct. 1624, 1638 (1999).

12



Adions under the MHRA to redress unlawful discriminaiion are dosdy andogousto adtionsin tort
to redress persond injuries. The MHRA is basad on the recognition of the right of each person to be free
from theinauit of intentiond discrimination. The Satute recognizes thisimportant right and through an awvard
of actud damages induding compensation for emationd distress, seeks to mieke the victim whole for
injuries caused by thediscrimingtion. H.S. v. Board of Regents, 967 SW.2d 665, 673 (Mo. App.
1998); Pollock v. Wetterau, 11 SW.3d 754, 769, 771 (Mo. App. 1999). Courtsin other juristictions
have andogized Satutory dams of discrimination to common law torts. The U.S. Supreme Court hes st
the tone
A damage action under the datute [the Fair Housing Act of 1968] sounds
bescdly in tort - the daute merdy defines a new legd duty, and
authorizes the courts to compensate a plantiff for theinjury causad by the
defendant'swrongful breach. . . . [T]hiscause of attionisandogousto a
number of tort actions recognized a common law.

Curtisv. Loether, 415 U.S, 189, 195 (1974). Many other courts have echoed the Supreme Court's

reesoning;
[M]oney damagesfor sex discrimingtion [under the West VirginiaHumen
Rights Ad] soundsintort. Thet is, sex discrimination is an injury to the
hedth, wefare, and dignity of the victim. Because her daimisa spedes
of persond injury &kin to tort, the plaintiff in asex discrimination case hes
theright to try to ajury her factud daimsthet would entitle her to money
damaeges for persond injury.

13



Perilli v. Bd. of Educ. Monongalia City, 387 SE.2d 315, 317 (W. Va. 1989); sseds0 Fud’s,
Inc. v. State, 727 A.2d 692, 697 (R.I. 1999); Gallagher v. Wilton Enter prises, 962 F.2d 120,
122-123 (1* Cir. 1992); Dalisv. Buyer Advertising, 636 N.E.2d 212, 215 (Mass. 1994).

A Missouri gppdlate court has recently held that MHRA daims sound in tort for purposes of date
ovareign immunity, see Keeney v. Missouri Highway and Transp., 70 SW.3d 597, 600 (Mo.
App. 2002) (immunity has been waived, however, by the Sate legidature), and this Court should likewise
hold that MHRA daims sound in tort for purposes of the condtitutiond right to tria by jury. A tort action
for persond injury is, of course, the dassic example of an action a law for which theright to trid by jury
exiged in 1820. Hostler v. Holland Furnace Co., 327 SW.2d 532, 534 (Mo. App. 1959); 50
C.J.S. Juries §19 (1947). Conssquently, the cause of action asserted by Ms Diehl under the MHRA must
be characterized as legd rather than eguitable in neture.

Agang this condusion, the Southern Didrict in Tolbert ruled that daimswhich did not exig & thetime
the Missouri Condtitution was adopted, induding Satutory daims under the MHRA, do not come within
the conditutiond guarantee of theright totrid by jury. Stateex rel. Tolbert v. Sweeney, 828 SW.2d
929, 933 (Mo. App. 1992). The Court's ruling cannot survive critica scrutiny, however, for severd

ressons’

|t iswell-settled tht the contitutiond right to trid by jury extendsto Satutory aswell as common

14



law causes of action. Briggsv. St. Louis& San Francisco Railway Co., 20 SW. 32, 33 (Mo.

1892).

15



Mo importantly, it overlooks this Court’s holding in Bates thet the rdevant inguiry under the
Missouri Condtitution iswhether the assarted daimis“andlogous’ to or of “like nature’ to adam which
was tridhle to a jury in 1820. This is a aiticdly important inquiry which the Court in Tolbert
congpicuoudy neglected to undertake. Additiondly, the Court overlooked the paradoxicd conssquences
of itsruling. 1t would meen, for example, thet product lighility daims, which have dwaysbeen tried to juries
in Missouri, could no longer betried to juries because such daimsdid not exist in 1820. It would dso meen
thet amultitude of datutory daimswhich have dways been tried to juriesin Missouri would haveto betried
before judges because they did not come into existence until after 1820. These indude the Missouri
wrongful deeth Satute, Section 537.080 & seg., R.SMo. 2000, the Missouri sarvice letter Satute, Section
290.140, R.SMo. 2000, the Missouri Omnibus Nursng Home Act, Section 198.093 R.SMo. 2000, and
the Missouri datute forbidding retdiation agang employess who exercise rights under the workers
compensation law, Section 287.780, R.SMo 2000. Nothing in Tolbert can compete with the sheer
unlikelihood thet the Missouri Condtitution can be interpreted to cregte such outlandish conseguences

Ancther problemwith T olbert isthet the Court did not cite any pertinent casdaw in support of
itsruling. Tobeaure, it rdied on this Court sdecisonin DeM ay v. Liberty Foundry Co., 37 Sw.2d
640 (Mo. 1931) and the Eagtern Didrict’ sdecisonin Stateex rel. Missouri Com’n v. Lasky, 622
SW.2d 762 (Mo. App. 1981). But nothing in these two cases suggests that they meant to depart from the
rule adopted by this Court in Bat es that the conditutiond right to trid by jury extends not only to daims
which weretried to ajury in 1820 but dso to “andogous’ damswhich weretried to ajury @ thet time.

Indeed, DeM ay antedates Bates and is gtrictly controlled by it.

Thedecidonsin DeM ay and L asky must be viewed as turning on a different axis  They both

16



aointhe oedd context of adminidrative proossdings or, what amountsto the same thing, judidd review
of adminidrative procesdings  Higaricdly, there has never been acondiitutiond right to trid by jury in such
proceedings for two reasons.
Hrg, jury tridswould be utterly incompetible with the whole conoept of administrative adjudication.
Curtis, 415 U.S a 194. Second, the condiitutiond guarantee of trid by jury applies only to actions
brought in courts, such as Gircuit Courts, which proceed “according to the course of the common law” and
not to actions brought in goecid courts such as Probate Courts, Juvenile Courts or Magigrate Courts,
which do nat procesd “according to the course of the common law.” Ricev. Lucas, 560 SW.2d 850,
857 (Mo. banc 1978). An adminidrative agency isnat, of course, a court which proceeds according to
the course of the common law. Nor isthe Circuit Court when it reviews the agency’ s decison becauseiits
review is sharply drcumscribed by the specid provisons of the Missouri Adminigtrative Procedure Adt.
Kansas City v. Missouri Com’n, 632 SW.2d 488, 490 (Mo. banc 1982). By contradt, apriveate
avil action in Circuit Court for money dameges under the MHRA has dl the atributes of treditiond
common law litigation induding afull plenary trid on the merits Clearly the Circuit Court in such alavauit
isacourt which proceeds according to the course of the common law within the meaning of Rice. See
gengdly Curtis, 415 U.S. a 195 (“When Congress provides for enforcement of setutory rightsin an
ordinary avil action in the digtrict courts [as opposed to an adminigtrative process or gpedidized court of

equity] ajury trid must beavailable’) 2

*There is an additiond reason why jury trids are not available when Circuit Courts review

adminidrative agency decisons Artide V Section 18 of the Missouri Condiitution provides that such

17



judidd review dhdl be “as provided by law.” Pursuant to this provison, the Generd Assembly has
provided thet judicd review shdl be without ajury. See Section 536.140, R.S.Mo. 2000; L asky, 622
Sw.2d a 763. In other words, the Missouri Condtitution itsalf authorizesthe legidature to deny the right
to trid by jury in cases brought in Circuit Court to review the decigons of adminidrative agendes In
contragt, the Missouri Condtitution does not authorize the legidature to deny theright to trid by jury in cases

brought in Circuit Court under the private remedy provisons of the MHRA.

18



2. Naure of the Remedy Sought

This Court has often held that where the only rdlief sought by the plaintiff isthe cdllection of money
damegesthe action isordinarily one at law rather then at equity. See, eg., Willman, 574 SW.2d at 422;
Jaycox v. Brune, 434 SW.2d 539, 542 (Mo. 1968); M eadowbr ook Country Club v. Davis,
421 SW.2d 769, 772 (Mo. banc 1967); Briggs, 20 SW. & 33. Ms Diehl isnot seeking any equiteble
rdief, such as an injunction mandaing her reingatement, which might trigger gpplication of the equitable
deatup doctrine and deprive her of ajury trid on her damsfor legd rdief. Wayside Waifs, 3 SW.3d
a 394. Ingead, she seeksasmple money judgment for damages only. In particular, she seeks monetary
rdief authorized by Section 213.111.2 of the MHRA, namdy back pay, emotiond distress damages,
punitive dameges and attorneys fees. Each of these is a legd not an equitable remedy under well-

established authority.*

“At leagt one commentator has conduded that the equitable dean-up doctrine violates the right to

trid by jury in the Missouri Condtitution. O'Nall, Law or Equity: The Right to Trid by Jury in a Civil

19



Action, 35 Mo. L. Rev. 43, 58, 69 (1970). Certainly it chills the willingness of victims of discriminaion
such asMs Diehl to saek and obtain equitable remedies for the wrongs done to them. Whether Missouri
should continue to adhere to the dean-up doctring, an archaic rdlic of the common law which has been
rgected by the federd courts and the mgority of other dates, is an issue which ought to examined in this

or somefuture case. Watkins, The Right to Trid by Jury in Arkansss After Mearger of Law and Equity, 24

U. Ark. Little Rock L. Rev. 649, 688-89 (2002).

20



That emationd disress dameages and punitive damages are forms of legd rdief traditiondly
awarded in the courts of law is not open to reesongble dispute. See, eq., Curtis, 415 U.S. a 196;
Gallagher, 962 F.2d a 124. Nor isthere any doubt thet attorneys feesarelegd reief, see Briggs,
20 SW. a 33, dthough they can be awarded by ajudge rather than ajury because they involve aquedtion
of law rather thenfadt. State ex rel. Chase Resortsv. Campbell, 913 SW.2d 832, 836 (Mo. App.
1995). Asregards back pay, the Southern Didrict in Tolbert ruled, without any andyds or discusson,
thet it is an equitable remedy under the MHRA. 828 SW.2d a 934. In redity, however, it isalegd
remedy for two reasons.

Hrg, Missouri courts have long treated recovery of lost wages as apedies of legd rdief which
mug be submitted to ajury a leest where, as here, the plaintiff does not seek and obtain the equiteble
remedy of reindatement. See, eg., State v. K ansas City, 263 SW. 516, 518-519 (Mo. App. 1924);
Sampson v. Missouri Pacific R. Co., 560 SW.2d 573, 587-589 (Mo. banc 1978).

Second, thetext of the remedy provison of the MHRA showsthat the Missouri Generd Assambly
viewed beck pay asalegd remedy. Vidimsof disorimination are authorized to recover “actud and punitive
dameges’ from culpableemployers See Section 213.111.2, RSMo. 2000. Actud damages, of course,
indudes back pay. Southwestern Bell Telephone Co. v. Buie, 758 SW.2d 157, 164 (Mo. App.
1988). Sgnificantly, theterm “actud dameges” asthe Court in T olbert acknowledged, connotes legd
rdief. Tolbert, 828 SW.2d a 934; Curtis, 415 U.S a 196. Indeed, actud damages incudes
emationd didress dameageswhich isaquintessantid legd remedy. H.S., 967 SW.2d at 673; Pollock,
11 SW.3da 769. Inshort, the Generd Assambly trested back pay under the MHRA as one component

of thelegd reief thet can be awvarded under the Satute.

21



This gandsin sharp contrast to the way Congress treated back pay under the pre-1991 verson
of Title VIl of the Civil Rights Act of 1964. There, victims of discrimination were authorized to obtain
“rendatement or hiring. . . with or without back pay. . . or any other equitablerdief.” 42 U.SC. 82000e-
50)(1). Asthe U.S. Supreme Court has recently explained, courts viewed back pay under the old verson
of Title VIl as equitable in nature because Congress mede it “an integra part of an equitable remedy.”
Great-West Life & Annuity Ins. Co. v. Knudson, 122 S.Ct. 708, 717 n. 4 (2002). Here, the
exact oppogteistrue. The Genard Assambly has made back pay under the MHRA anintegrd part of a
legd remedy and, as such, it must besubmitted to ajury. See gengrdly M eyer sv. Chapman Printing,

840 SW. 2d 814, 819 (Ky. 1992).°

>Federd courts have routindy recognized a condtitutiond right to ajury trid in actions for back pay
under datutes thet, like the MHRA, authorize legd remedies because back pay is in the neture of

compensatory dameges.  See, eg., Lorillard v. Pons, 98 SCt. 866, 870-872 (1978) (Age
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Disaimination in Employment Ad); Crocker v. Piedmont Aviation, 49 F.3d 735, 746-749 (D.C.
Cir. 1995) (Airline Deregulation Adt); Waldrop v. Southern Servs, 24 F.3d 152, 156-159 (11" Cir.
1994) (Rehatilitation Act); Hill v. Winn-Dixie Stores, 934 F.2d 1518, 1525-26 (11" Cir. 1991)
(dury System Improvements Act); Setser v. Novack, 638 F.2d 1137, 1140-42 (8" Cir. 1981) (42

U.S.C. §1981); Santiago-Negron v. Castro-Davilg 865 F.2d 431, 441 (1° Cir. 1989) (42 U.SC.
§1983).
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As an dterndive ground for its decisgon, the Court of Appedsin Tolbert rued that dl avil
lawsLits under the MHRA are equitable in nature because “mod” of theitems of rdief that can be avarded
to victims of discrimination under the datute are equitable in nature. 828 SW.2d a 935. Buit this Court
hes squardy hdd that the rdevant question under the Missouri Condtitution is not whet rdief the plaintiff
could sk and abtan in her lawauit, but whet rdief she actudly does seek and obtain. See, eq., Slagle
v. Calloway, 64 SW.2d 923, 928 (Mo. 1933) (whether a proceeding is & law or in equity isto be
determined “from the pleedings’); Willman, 574 SW.2d a 423 (where a plaintiff’ s damsfor equiteble
rdief are dismissad or dedided adversdly to her, her remaining daimsfor legdl rdief mugt betried to ajury).

This gands to reason, for otherwise intolerable conseguences would result. A dam for damages for
breach of contract, for example, could not be tried to ajury because the plaintiff “could’ have sought and
obtained the equitable remedy of reditution. Similarly, a daim of damages for continuing trespass or
nuisance could not betried to ajury because the plaintiff “could” have sought and obtained the equitable
remedy of an injunction. Ms Diehl’s MHRA damsin this case are for money damages only and, asa

result, must be heard and decided by ajury.®

®Although the Court in DeMay did not explain why it believed that dams for workers
compensation are equitable, it implied they are equitable because they are decided by an adminidrative

agency, acondderation not relevant in the present case. 37 SW.2d a 648.
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Even onits own terms, the Court’ sreasoning in Tolbert was misguided.  Its assartion that the
“man thrus” of the remedies under the MHRA are equitable rather then legd was unredigic. 828
SW.2d a 935. It unduly minimizes the vitd importance of actud damages, punitive dameges ad
atorneys fessin enforang the remedid and deterrent godls of the datute. Intentiond discrimingtion inthe
workplace cregtes wrenching human codts, both economic and emationd. Monetary awards of back pay
and emationd digtress dameges are indigpensable in redressing the harms done to vidims of discrimination.
L oomis Electronic Protection v. Schaefer, 549 P.2d 1341, 1343 (Alaska 1976). Likewise
monetary awards of punitive damages and attorneys fees further the deterrent aims of the satute. Such
awards make discrimination an expendve luxury and creste powerful incentives for employersto refrain
from it; they are efective in preventing unlavful conduct by employers because they hit whereit hurts— in
the pocketbook. Kingv. General Motors, 356 N.W.2d 626, 629 (Mich. App. 1984). To suggest
thet actud dameages, punitive damages and attorneys fessare merdy “incidentd” to eguitable rdief under
theMHRA, asthe Courtin Tolbert did, isto indulgein alegd fiction, apiece of anti-redism which courts
in other dates have repeatedly rgected when andyzing their own anti-discrimingtion lavs. See, eqg.,
Fud’s, Inc., 727 A.2d a& 697; Lavellev. Mass. Com’n, 688 N.E.2d at 1331, 1335 (Mass. 1997);

Wagher v. Guy’s Foods, 885 P.2d 1197, 1210-11 (Kan. 1994).’

"Monetary rdief, not equitable relief, oocupies center Sage in most employment discrimination
cases Typicdly, the plaintiff inawrongful discharge case seeks reindatement, badk pay, emationd disress
damages, punitive damages and atorneys fees All these remedies with the exception of reindatement,

arelegd rather then equitablein nature. Moreover, the plaintiff may seek or be forced to accept front pay
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Because the cause of action assarted by Plaintiff Diehl isandogousto alegd cause of action which
wastried to ajury in 1820, and because the remedies she seeks are purdy legd in nature, sheis etitled
to ajury trid of her daims of unlawful discrimingtion under the MHRA.

Severd palicy congderations argue compdlingly in favor of thiscondudon. Oneisthet juriesmay
be better equipped than judgesto fairly and accuratdy decide job discrimination cases. Twelve jurors can
poal their callective recallections and ingghts during theair ddliberationsin away thet a sngle judge cannat.
They ds0 hring acartan freshnessto the task of factfinding that ajaded or case-hardened judge may lack.

“Thar very inexperience is an assat because it secures a fresh perogption of eech trid, avoiding the
Sereotypes sad to infect the judicd eye” Dalis, 636 N.E2d & 214. Furthermore, jurors in job
discrimination cases may be more like the witnesses and the parties in terms of thelr sodid background,
occupetion, education, life experiences, race, mores, and outlook than the judgeis. “Tha may meke it
eager for them to understand, and to determine the credibility of, the witnessesthen it isfor the judge to do

0.” Richard Posner, Frontiers of Legd Theory a 352 (Harvard Univ. Press 2001). Jurors may dso

(future logt wages) as an dternative to reindatement because of excessve antagoniam between the parties
or because the podition she once held has been filled by someone dse. Front pay, which is merdy an
extenson of back pay, is properly conddered alegd remedy under the MHRA. Cf. Sampson, 560

SW.2d a 587-589; M cK night v. General Motors, 908 F.2d 104, 117 (7" Cir. 1990).
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possess asuperior undergtanding of how the workplace actudly operatesin thered world. “Whatever the
ealy life of afederd judge sheor he usudly livesin anarow ssgment of the enormoudy broad American
socio-economic spectrum, generdly lacking the current redl-life experience required in interpreting the
aubtle. . . dynamicsof theworkplace” Gallagher v. Delaney, 139 F.3d 338, 342 (2d Cir. 1998).

Allowing jury trids under the MHRA would have other beneficid consequencesaswal. It would
remove the anomaly that currently dlows victims of discrimingtion to enjoy jury trids under awide range
of federd anti-discrimination Satutes such as Title VI, the Age Discrimination in Employment Adt, the
Renabilitation Adt, and the Fair Housng Act but nat under the Missouri Human Rights Act. Thereisirony
in this Stuation, Snce the lighility provisons of the MHRA are modded in large part on these federd avil
rightslaws Cf., eg., Section 213.055, R.S.Mo. 2000 with 42 U.S.C. 82000e-2 and 29 U.S.C. 8623,
see gengdly Pollock, 11 SW.3d a 769 (remedy provison of the MHRA dosdy mimes the remedy
provison of the Fair Housng Act).

In addition, it would remove the anomaly that currently grants victims of discrimingtion jury trids
onther MHRA damsin federd court but, paradoxicaly, denies them the same privilege in Sate court.
Although T olbert hdd that thereis no conditutiond right to trid by jury under Artide | Section 22(g) of
the Missouri Condtitution in MHRA cases brought in Sate court, 828 SW.2d a 932-935, the Eighth
Circuit has hdd thet thereis a condiitutiond right to trid by jury under the Seventh Amendment tothe U.S,
Conditutionin MHRA cases brought in federd court. Gipson v. KAS Snacktime Co., 83 F.3d 225,
230-231 (8" Cir. 1996). Thedichotomy generates an incentive for victims of discrimination to bring their
MHRA damsin federd court indeed of Sate court (the MHRA damsarejoined to pardld federd dams

under the federd didtrict court’s supplementa jurisdiction) with the resuit that dmog dl trid and gppdlate
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litigation under the MHRA now takes placein federd court indtead of Sate court.

Such areault hastwo troubling apects. Frg, it means that the Eighth Circuit and lower federd
courts-- nat the Missouri Supreme Court and lower Sate courts -- are primarily respongible for interpreting
the soope and meaning of the MHRA. Thisis undesrable, Snce the MHRA is an important Sate Satute
expressing an important Sate public palicy. As such, it should be congtrued by Missouri courts not by
fordgncourts See AT& T v. Wallemann, 827 SW.2d 217, 224 (Mo. App. 1991) (“the guarantee
of avil rights that [the MHRA] vouchsfes is a vaue that sodiety covets. It is a transcendent public
interest”); High Life Sales Co. v. Brown-Forman Corp., 823 SW.2d 493, 499-500 (Mo. banc
1992) (“this Court should not abrogete the respongibility of interpreting this important Satute [involving
termination of liquor franchised to the Kentucky courts’). Yet the practica effect of denying victims of
disorimingion ajury trid in the Sate courtsis to shift regponghility for the devdopment and evolution of the
MHRA to the federd courts, even though Missouri courts are better suited for this task and more keenly
interested init. See, eq., Keeney v. Hereford Concrete Products, 911 SW.2d 622, 624 (Mo.
banc 1995) (anti-retdiaion provison of the MHRA is congtrued as being broader, and imposing greater
lighility on wrongdoers, than the comparable provison of Title VII).

Second, litigation of MHRA casesin federd didtrict courtsingeed of county Circuit Courts entalls
aggnificant loss of locd community contral over avil rights controverses. In ate court, such caseswould
be heard and decided by jurors who reside in the same community with the plaintiff and the defendant --
by those dtizens, that is, who have the Srongest dvic interest in the events giving rise to the litigation. In
federd court, by contragt, the jurors are drawn from awide geographicd region that encompasses many

different counties There, MHRA cases are dedided by people from communities which have little or no
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connection to the litigation. Again thisis undesirable, snce Missouri courts have emphesized thet “there
isalocd interest in having locdized controverses decided & home’ and that “jury duty is a burden thet
ought not to be imposed upon the people of acommunity which has no relaion to thelitigetion.”  State,
Kansas City Southern Ry. Co. v. Mauer, 998 SW.2d 185, 189 (Mo. App. 1999).

In sum, recognizing aright to trid by jury under the MHRA isjudtified on sound practical aswell
aslegd grounds. It will enhence the qudlity of factfinding in avil rights cases, ensure evenhanded trestment
of vidims of discrimination under the law, dlow Missouri courtsto retain contral over theinterpretation and
evaution of the MHRA, and guarantee participation by loca communitiesin matters of subgtantid ongoing
concan to them.

CONCLUSION

Missouri courts have treditiondly accorded the condtitutiond right to trid by jury agenerous and
robugt conoeption. Thereisan “extremdy strong public policy” in favor of the right and “ hardly any right
is more firmly rooted in our law.” Attebery v. Attebery, 507 SW.2d 87, 93 (Mo. App. 1974).
Because Respondent’ s Order denying Rlaintiff Dienl ajury trid in her avil action for damages under the
MHRA breeks fath with this tradition, and cannot be reconciled with the requirements of the Missouri
Condtitution, it should be reversed and set asde. Ms Diehl should be dlowed her day in court before a

jury on her dams againg Defendiartt.

By
John D. Lynn, #30064

Attorney for Amicus Curige . Louis

Chepter of the Nationd Employment Lavyers
Asodaion

29



393 N. Eudid, Suite 220
<. Louis MO 63108
314/367-5575
314/454-1911 (Fax)

CERTIFICATE OF SERVICE
The underagned hereby catifies that one copy of the foregoing brief and one copy of the brief on

disk werewas malled fird dass posage prepad to eech atorney of record in this lawsuit this day of
October, 2002.

CERTIFICATE OF COMPLIANCE WITH RULE 84.06(b)

The underdgned hereby catifies that this brief complies with the word limitation st forth in Rule
84.06(b)(1). Therdevant portion of the brief, as defined in Rule 84.06(b), contains 5,687 words. The
diskette filed with the Court has been scanned for viruses and isvirus-free

30



